
Agreement

This agreement ("Agreement") is made as of ------------, by and between ----------------------"Discloser") and ----------------------------  ("Recipient").  Discloser and Recipient may each be referred to from time to time herein as a "Party", and may collectively be referred to herein as the "Parties".

WHEREAS Discloser and Recipient wish to protect all confidential information of Discloser related to the --------------------------- business and technology of Discloser (the "Subject Matter"); and

WHEREAS Discloser is willing to disclose Information to Recipient, and Recipient is willing to receive it in confidence; 

NOW THEREFORE, Recipient and Discloser, each on behalf of themselves and their respective agents, employees, officers, directors, and affiliates), agrees that:

1. Definition of  Discloser Confidential Information.  “Confidential Information” shall mean all information relating to the Subject Matter that is provided by Discloser to the Recipient, and that is: (i) proprietary to, about or created by  Discloser; (ii) gives  Discloser some competitive business advantage or the opportunity of obtaining such advantage or the disclosure of which could be detrimental to the interests of  Discloser; (iii) designated as Confidential Information by  Discloser, or from all the relevant circumstances should reasonably be assumed by the Recipient to be confidential and proprietary to  Discloser; or (iv) not generally known by non- Discloser personnel. Such Confidential Information includes, but is not limited to, the following types of information and other information of a similar nature (whether or not reduced to writing or expressly designated as confidential):

1.1.      Technical Concept. Ideas and concepts developed by or otherwise belonging to  Discloser for implementing the Subject Matter;

1.2.      Sales, Advertising, Marketing and Development Operations. Sales, advertising, marketing and development plans, price and cost data, price and fee amounts, pricing and billing policies, quoting procedures, marketing techniques, actual and potential, Discloser's actual or potential customers or suppliers, non-published product specification, financial data, and methods of obtaining business, forecasts and forecast assumptions and volumes, and future plans and potential strategies of  Discloser relating to the Subject Matter, which have been or are being discussed with the Recipient or its agent(s), whether or not such information constitutes as “trade secrets” under applicable law; and

1.3.      Other Proprietary Data. Information relating to Discloser’ proprietary rights in the Subject Matter prior to any public disclosure thereof, and information regarding acquiring, protecting, enforcing and licensing proprietary rights (including patents, copyrights and trade secrets) as well as any and all new and useful related art or invention, whether or not patentable, and all know-how, designs, trademarks, trade secrets, software, source code, object code, software tools, engines, modules and routines, processes, procedures, drawings, specifications, techniques, sketches, drawings, models, algorithms and formulae and all other copyrightable or patentable work that  Discloser solely or jointly with others conceives or reduces to practice or tangible expression and all trade secrets, business plans, sales forecasts, computer programs, skill, experience, documents, apparatus, equipment and associated designs, regulatory strategies, test data and other materials in any way related thereto. 

2. Exclusions From Confidential Information.  “Confidential Information” shall not include information which is 

2.1.      Publicly available to the Recipient without breach of this Agreement and; 

2.2.      In the Recipient’s rightful possession prior to disclosure hereunder; 

2.3.      Rightfully received from a third party and not derived directly or indirectly from any breach of this Agreement or any wrongdoing on the part of the third party; 

2.4.       Independently developed by the Recipient without reference to any Confidential Information or other information that  Discloser has disclosed in confidence to the Recipient or any other person;

2.5.      The subject of a superseding written agreement between the parties; or

2.6.      Is required to be disclosed by a valid subpoena or court order, provided that the Recipient uses reasonable efforts to limit the disclosure by means of a protective order or request for confidential treatment and provides that Discloser has a reasonable opportunity to review the disclosure before it is made and to interpose its own objection to the disclosure. The burden of proving that information, skills and experience are not Confidential Information shall be on the Recipient. 

3. Protection of Confidential Information. The Recipient acknowledges and agrees that all Confidential Information is the exclusive and confidential property of Discloser and shall be at all times regarded, treated and protected as such in accordance with this Agreement. Failure to mark any writing confidential shall not affect the confidential nature of such writing or the information contained therein.  The Recipient further acknowledges that irreparable damage will result from disclosure to third parties, or utilization for purposes other than those connected with the proposed business relationship, of any of the Confidential Information. The Recipient agrees: 

3.1.      To hold the Confidential Information in strict confidence; 

3.2.      Not to disclose the Confidential Information to any third party except as specifically authorized by  Discloser in writing;

3.3.      To use all reasonable precautions, consistent with the Recipient’s treatment of its own confidential information of a similar nature, to prevent the unauthorized disclosure of the Confidential Information, including, without limitation, protection of documents from theft, unauthorized duplication and discovery of contents, and restrictions on access by other persons to such Confidential Information;

3.4.      Not to make or use any copies, synopses or summaries of oral or written material or information about  Discloser made available or supplied by  Discloser to the Recipient except such as are necessary for the Recipient’s internal communications in connection with the Condemnation Action between the parties; and

3.5.      Not to use any Confidential Information for any purpose other than in connection with the Business Relationship. 

4. Covenants of Recipient.  To the extent it is necessary for  Discloser to disclose Confidential Information to the Recipient in order to determine the feasibility of establishing a business relationship between the parties hereto, the Recipient makes the following covenants:

4.1.      No Disclosure. Except with the prior written permission of  Discloser, the Recipient will not disclose Confidential Information to any person or entity, other than to the Recipient employees who possess a need to know such information in order to evaluate the anticipated business relationship and the Recipient shall provide Discloser with a list of such employees prior to disclosure thereto. The Recipient may disclose Confidential Information if required by law provided the Recipient gives prompt notice to Discloser of its legal obligation to make the disclosure and the Recipient exercises its best efforts to obtain a protective order to prevent such disclosure. The Recipient will without charge assist Discloser to take all reasonable precautions to prevent inadvertent disclosure of Confidential Information.

4.2.      No Other Use, Copying or Transfer. During and after evaluation of the potential business relationship, the Recipient will not use, copy, or transfer Confidential Informa​tion except as expressly permitted in this Agreement, without first obtaining  Discloser’s written consent, and the Recipient will take all reasonable precautions to prevent inadvertent use, copying or transfer of such Confidential Information. This prohibition against the Recipient’s using, copying, or transferring Confidential Information includes, but is not limited to, selling, licensing or otherwise exploiting, directly or indirectly, any ideas, concepts, products or services which embody or are derived from the Confidential Information, or result from exercising judgment in performing analysis based upon knowledge of said Confidential Information, or would compete with Discloser's commercialization of the Subject Matter. 

4.3.      Inadvertent Disclosure.  If, for any reason, the Confidential Information is used, copied or transferred by the Recipient or any third party as a result of any act or omission of the Recipient, whether negligent or otherwise, the Recipient shall immediately notify Discloser of such use, copy or transfer and shall immediately initiate legal proceedings to stop the continued use, copying and transfer thereof. In addition, the Recipient shall be liable to Discloser for any and all damages suffered by Discloser as a result thereof.

4.4.      Return of Confidential Information. Upon termination of this Agreement, or upon demand by Discloser, the Recipient will deliver to Discloser or destroy all copies of Confidential Information, regardless of whether such Confidential Information is in its possession or in the possession of a third party to whom the Recipient provided such Confidential Information in accordance with the terms of this Agreement.

5. Term.  The terms and conditions of this Agreement shall survive for five (5) years following the last day on which business was conducted or negotiated between the Recipient and Discloser.

6. Injunctive Relief.  It is hereby understood and agreed that damages shall be an inadequate remedy in the event of a breach by the Recipient of any of the covenants contained in this Agreement and that any such breach by the Recipient will cause Discloser great and irreparable injury and damage.  Accordingly, the Recipient agrees that  Discloser shall be entitled, without waiving any additional rights or remedies otherwise available at law or in equity or by statute, to specific performance, injunctive relief, and other equitable relief in the event of a breach or intended or threatened breach by the Recipient of any of said covenants.

General Provisions.

7. Corporate Authority.  Each of the corporate Parties represents and warrants that:

7.1.      It is a corporation that is validly existing and in good standing under the laws of the jurisdiction in which it is organized;

7.2.      It has full corporate power to execute, deliver and perform its obligations under this Agreement.

7.3.      The person executing this Agreement on its behalf has its full authority to do so; and 

7.4.      It shall indemnify, defend and hold the other Party harmless from and against any and all claims that may now or hereafter be made against any of them by virtue of any breach of the provisions of this paragraph.

8. Transferability. This Agreement and the rights and privileges hereof are assignable, licensable or otherwise transferable by either party without the written consent and approval of the other party, subject to the requirement that all the terms and conditions of this Agreement shall be binding upon the respective successors and assigns of the Parties hereto and shall insure to the benefit of and be enforceable by the Parties hereto and their respective successors and assigns.

9. Headings.  The headings in the Agreement are solely for convenience of reference and shall not be given any effect in the construction or interpretation of this Agreement.

10. Force Majure.  Neither Party to the Agreement shall be responsible for any losses resulting if the fulfillment of any terms or provisions is delayed or prevented by virtue of civil disorders, wars, acts of enemies, strikes, floods, acts of God, or by any other cause which is beyond the control of the party whose performance is hindered, and which that party could not have prevented through the exercise of reasonable diligence.

11. Relationship Of Parties.  This Agreement does not constitute or create a joint venture, partnership, agency relationship, or formal business organization of any kind, and the rights and obligations of the Parties shall be those of independent contractors only.

12. Notices.  All notices required hereunder shall be given in writing and shall be personally delivered or sent by postage prepaid mail, addressed to the Parties at their addresses listed below, or at such other addresses as the respective Parties may designate from time to time to the other by written notice.  Notice is reputably presumed to have been received five days after the mailing date.

13. Choice of Law.  This Agreement shall be governed by, construed, interpreted and enforced under and according to the laws of the State of California. 

14. Dispute Resolution.  All claims, disputes and other matters in question arising out of, or relating to, this Agreement or the performance hereof shall be submitted to, and determined by, arbitration if good faith negotiations among the Parties hereto, if any, does not resolve such claim, dispute or other matter.  Such arbitration shall proceed in accordance with the then-current rules for arbitration established by Judicial Arbitration Mediation Services, Inc./ENDISPUTE (“JAMS”), unless the Parties hereto mutually agree otherwise, and pursuant to the following procedures:

14.1.      Reasonable discovery shall be allowed in arbitration;

14.2.      All proceedings before the arbitrators shall be held in Orange County, California, under the laws of California;

14.3.      The arbitrator(s) may in their discretion provide injunctive relief;

14.4.      The award rendered by the arbitrator(s) shall be final and binding, except that either Party can appeal the ruling of the arbitrator(s) to the JAMS appeals panel. Judgment may be entered in accordance with applicable Law and in any court having jurisdiction thereof;

14.5.      The award rendered by the arbitrator(s) shall include (i) a provision that the prevailing party in such arbitration recover its costs relating to the arbitration and reasonable attorneys’ fees from the other party, (ii) the amount of such costs and fees, and (iii) an order that the losing party pay the fees and expenses of the arbitrator(s); and

14.6.      The arbitrator(s) may be prohibited by the agreement of the Parties from awarding punitive damages in connection with any claim being resolved. 

15. Severability.  In the event any part or parts of This Agreement are found to be invalid, illegal, or unenforceable in any respect, the remaining provisions shall nevertheless be binding with the same effect as if the invalid, illegal, or unenforceable part or parts were originally deleted.

16. Successors and Assigns.  This Agreement shall be binding upon and inure to the benefit of the Parties to This Agreement and their respective successors, licensees, assignees and agents.

17. Hold Harmless.  Each of the Parties hereto shall indemnify and hold the other party, its directors, officers, members, employees, successors, licensees, assignees and agents harmless from and against any and all claims arising from acts and omissions of the acting or omitting party, its directors, officers, members, employees, successors, licensees, assignees and agents.

18. Costs and Fees.  In the event that any legal proceedings arise as a result of This Agreement, the prevailing party is entitled to receive attorney fees. 

19. Time of the Essence.  Time is of the essence in This Agreement.

20. Failure to Enforce.  Failure of any Party herein to enforce any of the terms of This Agreement shall not constitute waiver to enforce that term in the future.

21. Expected Performance.  Each Party herein agrees to perform all acts and execute and deliver all documents as may be necessary or appropriate to carry out the intent and purposes of This Agreement.  Recipient agrees that Discloser may not have an adequate remedy at law for money damages in the event that this Agreement has not been performed in accordance with its terms, and therefore agrees that Discloser shall be entitled to specific enforcement of the terms hereof in addition to any other remedy to which it may be entitled, at law or in equity.  

22. Entire Agreement. This Agreement embodies the entire understanding of the Parties and supersedes and replaces any and all pre-existing agreements or understandings between Recipient and Discloser. No amendment or modification of this Agreement shall be valid or binding upon Recipient or Discloser unless made in writing and signed on behalf of each of the Parties by their respective duly authorized representative.

23. No Construction.  No party hereto nor any attorney for any party shall be deemed the drafter of This Agreement for the purpose of interpreting or construing any of the provisions hereof.

24. Representation by Counsel.  Each of the Parties hereto acknowledges that it has had the opportunity to be represented by independent legal counsel of its own choice throughout all of the negotiations that preceded the execution of This Agreement and that each has executed This Agreement with the consent and on the advice of any such independent legal counsel; and further acknowledges that it and any such counsel have had an adequate opportunity to make whatever investigation or inquiry they may deem necessary or desirable in connection with any of the subjects of This Agreement prior to the execution hereof.

25. Counterparts.  This Agreement may be executed in any number of counterparts, each of which shall be deemed an original but all of which together shall constitute one and the same instrument.

IN WITNESS WHEREOF, the Parties hereto as of the Effective Date duly execute this

Agreement:

RECIPIENT:

By:


_____________________________

Name:

 _____________________________

Title:

_____________________________

Date:

_____________________________

DISCLOSER:

By:


_____________________________

Name:

_____________________________

Title:

_____________________________

Date:

_____________________________
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